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STATEMENT OF THE CASE. 


The cross-appellant, who in the interest of brev- 
ity will designate itself as the appellee, is content with 
the statement of the case made by the appellant so 
far as it relates to the pleadings, and no further. The 
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statement made by the appellant as to the decision 
of the court below might better have been omitted, 
or else the full opinion of the court recited. Appel- 
lant’s statement falls into a very common error of 
brief writers, namely: the assertion that the other 
side ‘‘admits this and that;’’ or that ‘‘such and such 
are not disputed ;’’ and the statement includes a great 
many things which counsel for appellant may think 
are true, but which are not undisputed and which are 
not admitted, and which we contend are not true. 
We desire to amend appellant’s statement in a num- 
ber of points. We note the contention of the appellee, 
that the size of the two vessels was by us claimed 
to be and evidence was offered to prove them to be, 
not only greater in weight for both ships, but that a 
greater disapproportion existed between their 
weights than claimed by appellant. The materiality 
of this evidence being its effect upon statements of 
witnesses as to the extent of the damage which a ves- 
sel of the size, form and weight of the ‘‘Indianapo- 
lis’? would do to a vessel of the size, form and weight 
of the ‘‘Kitsap,’”’ if the ‘‘Indianapolis’’ were pro- 
ceeding under any considerable headway; and as we 
shall argue later, any considerable headway would 
have driven her through the ‘Kitsap’? under such 
circumstances. We desire to correct the statement at 
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the end of the first paragraph on page sixteen of ap- 
pellant’s brief with reference to the distance between 
the south side of Pier Four and the north side of the 
Colman Dock; and to submit that in our opinion the 
evidence shows the distance to be over eight hundred 
feet, to be exact, eight hundred and twelve feet. ‘This 
is material, as will be hereafter argued, as every ad- 
ditional one hundred feet that the Kitsap had to trav- 
el in order to reach the collision, which subsequently 
occurred within a given time, increased her speed. We 
desire to take issue with the second paragraph on 
page sixteen of the statement of the case, by stating 
more fully the exact facts. 

The regular course of the ‘‘Kitsap’’ was to back 
away free handed from the north side of Pier Four, 
turning on a port helm as she came ahead, southerly 
and southwesterly, to turn in an opposite direction on 
her course. On leaving her dock on the trip which 
resulted in the collision, she backed away from the 
south side of Pier Four, which not only brought her 
the width of the dock further south, but she had to 
swing around the end of the dock before she could 
even complete her backing up movement, and this 
also is material. We desire to correct the statement 
at the bottom of page sixteen in so far as the same 


is asserted to be undisputed, ‘‘that a very dense fog 


hung over Elliott Bay.’’ This evidence is not only 
disputed, but as we shall point out, the chief wit- 
ness and principal owner of the ‘‘Kitsap’’ will be 
shown to have disputed it, if it applied to the whole 
bay. It was undoubtedly much heavier on the Seat- 
tel shore, mingled as it was with the city smoke, and 
was thinner, extending into waves and patches, and 


finally cleared entirely as the harbor was left. 


We desire to correct the statement of the appel- 
lant contained in the last six lines of the first para- 
graph on page seventeen. It is not admitted; it is not 
undisputed, that the Indianapolis struck the ‘‘ Kit- 
sap’’ as distinguished from the ‘‘Kitsap’’ striking 
the ‘‘Indianapolis;’’ it 1s not undisputed that the 
‘Kitsap’? sank in about twenty minutes; and we 
submit that the great weight of the evidence was that 
she sank in a much less time; and that, in a period of 


time ranging between five and ten minutes. 


As supplementing our correction of appellant’s 
statement of the case, we desire to add, that it is our 
contention that the facts in this case, when stripped 
of speculation and the wildest kind of guess work, 


’ after having 


will show that the steamer ‘‘ Kitsap,’ 
left the north side of Pier Four on the afternoon in 


question, proceeded at a rapid gate out into a foggy 
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condition on the bay and struck and sank a launch, 
drowning one man; that she returned to her dock, 
landing, however, at the south side; and within a 
short space of time was ordered by her owners to 
proceed upon her course ; and that she this time back- 
ed out into the fog and headed south along the face of 
the docks to the southward of the Colman Dock, mak- 
ing a wide and deep sweep into the bay, crossing go- 
ing south, where she had not the right of way, the 
path of in-coming vessels, among which was the 
‘“Tndianapolis,’? which was by her master and mate 
known to be then due and over which apprehension 
was keenly felt by both mate and master; that she 
finally swung northward and northwestward; and 
after proceeding a minute in a northwesterly direc- 
tion sighted and struck the ‘‘Tndianapolis;’’ and was 
sunk, and was subsequently found where she sank, 
and where one of the chief witnesses of the lbelant 
said she was found, to-wit: “‘off the Colman Dock.”’ 
Tf we satisfy the court of this one fact, we have but 
to eall the court’s attention to the admission of her 
master, that if she did such a thing she did a highly 
dangerous thing, and we have established her negli- 
gence beyond recall. And we shall argue that this 
negligence consisted not only in violating the rules of 


the road, (if they apply toa crossing in the fog), and 
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in turning a dangerous course in a fog, but that the 
distance she had to travel between two given periods 
of time, established as her time of departure and the 
time of collision, would have necessitated her pro- 
ceeding at a high speed from the dock to the point of 


collision. 


As to the right of way and the application of the 
crossing rule, we are aware that upon sound principle 
and supported by decisions, they do not apply in a fog 
for the reason that vessels can not then de- 
termine each other’s course. It may he said 
in this case, however, that if they should ever 
apply in a fog here is the case, because as the ‘‘ Kit- 
sap’’ started out down the water front with the docks 
on her port side, she knew that she had all inbound 
vessels on her starboard hand. 


We submit that the competent and credible evi- 
dence heavily preponderates in favor of the fact 
that the ‘‘ Indianapolis,”’ after passing the Duwamish 
bell buoy, while in misty weather, traveled at her 
usual full speed for five minutes, during which time 
the captain could see with a fair degree of safety 
far ahead of the point within which he could stop 
the ship and during that time traveled one and one- 


fourth nautical miles. That he then in successive 


9 


stages slowed his ship, until at the time of collision, 
she was practically at a stand still and was not under 
sufficient headway to have caused any serious dam- 


age from her own motion. 


In this connection the fog signals of the two 
steamers should be taken into consideration. It is 
contended by the appellee that the signals of the 
“Kitsap” were heard first on the port bow of the 
‘‘TIndianapolls’’ and then ahead; and that she was 
supposed to be passing ahead of the course of the 
“‘Tndianapolis;’’ and then that the signals turned and 
were heard from off the starboard bow and rapidly 


approaching. 


Counsel for appellant argues that it is diffieult 
to accurately locate sounds in a fog, and seeks to ap- 
ply this fact to the evidence of the appellee. He ap- 
parently, however, reasons that sounds in a fog 
heard by the appellant’s witnesses were not subject 


to this element of frailty. 


The appellee contends that the finding of the 
court below that the collision resulted from any 
fault on the part of the “Indianapolis” 1s not sus- 


tained by the evidence. 


The appellee further contends that even if the 


collision did result from mutual fault, that the ef- 
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fort of the appellant to more than recoup its loss and 
to make a profit out of its accident at the expense of 
the appellee, wholly warrants the appellee in insisting 
that the record in this cause does not show that any 
party to this record has suffered any loss or damage 
by reason of the salvage operations which were un- 
dertaken in raising the ‘‘ Kitsap;’’ and that the court 
below erred in allowing the item of $12,712.20 for sal- 


vage. 


In maintaining the appellee’s appeal the fol- 
lowing formal specifications of error are relied upon: 


lf 


That the court erred in finding and decreeing 
that the collision mentioned in the pleadings between 
the steamer ‘‘Ixitsap’’ and the steamship ‘‘Indianap- 
olis,’’ resulted from the mutual fault of said steamer 
‘Kitsap’? and said steamship ‘‘Indianapolis,’’ and 
in refusing to find and decree that said collision re- 
sulted from the sole fault and negligence of the said 
steamer ‘‘ Kitsap.”’ 


INE 


That the court erred in finding and decreeing in 
said cause that the damage resulting from the collis- 
ion mentioned in the pleadings therein, should be di- 
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vided, and that the libelant should recover one-half 
of the damage sustained by it and resulting from said 
collision; and that the cross-libelant and respondent 
should pay to the libelant one-half of the damages to 
said steamer ‘‘Kitsap’’ found to have resulted from 
said collision, and in refusing to award to the cross- 
libelant and respondent all of the damages resulting 


to the steamship ‘‘Indianapolis”’ from said collision. 


ae 
That the court erred in allowing to the libelant 
in any event any part of the sum of twelve thousand. 
seven hundred twelve and 20-100 ($12,712.20) dol- 


lars for the salving of the steamer ‘‘Kitsap.”’ 


IY 
That the court erred in not awarding to the cross- 
libelant and respondent the full damages sustained by 
the cross-libelant and respondent for all of the in- 
juries, demurrage and loss resulting from said col- 


lision to said steamship ‘‘ Indianapolis.” 


ARGUMENT. 


In the opinion of the appellee this whole case 
hinges sharply and clearly upon the place where the 
collision occurred .As this point is a controlling fea- 


ture in determining the previous speed of the ‘“*Tn- 
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dianapolis’”’ and both the course and the speed of the 
“Kitsap” previous to the collision. The ‘‘Indian- 
apolis’’ had to proceed eastward to this point from 
the bell buoy, within the time covered by the evidence 
and the ‘‘Ikitsap’’ had to proceed southerly and west- 
erly and northerly upon a course within the time 
given in the evidence, to reach this point. As to its 
distance from the Colman Dock, the court will have 
to rely upon rather approximate estimates. As to 
the fact that it was off the Colman Dock and in line 
between the Cohnan Dock and the bell buoy, we think, 
it is futile for the appellant to dispute If we are not 
mistaken the only witness of the appellant who pre- 
tended to locate the place where the ‘‘Kitsap’’ was 
found was Capt. §. B. Gibbs, who in answer to the 
question of counsel for the appellant as to whether 
she was found “‘off the docks at Seattle,’ answered, 
“Yes sir, off the Colman Dock.’’ (R. p. 108.) Coun- 
sel all through the record refers to “‘off the docks. ”’ 
His witness said: “Off the Colman Dock.” If it 
were necessary to supplement the evidence of the ap- 
pellant, the appellee introduced in evidence photo- 
graphs taken from the south side of the Colman Dock 
of the dry dock anchored to the wreck of the “Kit- 
sap’’ before she was raised, which photographs were 
sighted along the straight edge side of the house of 
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the dock, and which show the barge straight out in 
front (and they incidentally show the ‘‘Indianapo- 
lis’’ as she proceeded across the bay). These photo- 
eraphs being claimant’s Exhibits 5, 6, 7 and 8. Taken 
in the order of their numbers they show the approach 
of the ‘Indianapolis’? and her necessary detour to 
avoid the dock in question, as testified to by the wit- 
ness Burns. (R. p. 184.) 


We are mindful of the inevitable dispute which 
arises in collision cases between opposing witnesses 
as to the speed, and oft-times the course, of both 
vessels; and that courts invariably discount heavily 
the evidence of witnesses based upon their experi- 
ences under the excitement of an impending collis- 


ion. 


The stage in this case in this respect was amply 


set and the characters were properly attuned thereto. 


The ‘‘Kitsap’’ less than half an hour before had 
heen out in this same fog; had, as we shall hereafter 
argue, had been proceeding at a high rate of speed; 
had overriden and sunk a launch and drowned a man; 
had seen fit to turn about to come back to her dock; 
and had been again sent out into the same fog. In 
spite of the protestations of her master, we confi- 


dently assert she was being navigated by men who 
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must, with ordinarv humane instincts, have been, at 
least, upon some nervous tension. Her passengers 
and crew must have shared to a certain extent this 
feeling, and their perception of the facts attending 
upon the immediate approach of the two vessels must 


undoubtedly have been more or less warped thereby. 


The effect of this is well illustrated in the evi- 
dence of the mate of the ‘* Kitsap,’’ who testified that 
the ‘‘Kitsap’’ was going about four miles an hour. 
(R. p. 68.) That she was running four or five miles 
an hour; going very slow. (R. p. 69.) Who testified 
on (R. p. 76) that he asked the captain if he had 
‘‘hooked’’ her on; and that his reason was that he 
wanted to know whether or not she was going full 
speed or going slow; and what he was doing; and on 
(R. p. 77) testified: ‘‘No I do not know how fast we 
were going.’’ And on (R. p. 74) that the captain was 
not as calm as he was before the previous accident. 
In fact the evidence of the mate of the ‘‘Kitsap”’ 
and of the master of the ‘‘ Kitsap,’’ shows that neither 
one of them knew how fast she was going; and that 
neither of them knew which way she was going, other 
than she was swinging on a port helm, not having 
looked at the compass or having observed surround- 


ing land marks. 
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Tf frankness call upon us to admit that the same 
fog conditions and the impending collision would pro- 
duce the same effect upon witnesses on the “ Indian- 
apolis,’’ we shall certainly he entitled to claim that 
this want of reliability would naturally be less in the 
absence of the first tragedy attending the ‘‘Kitsap;”’ 
and in the fact that the ‘‘Indianapolis”’ had been un- 
til she entered the harbor in absolutely clear weather ; 
and that her course was visible to her master for all 
practical purposes for the first mile and a quarter. 
Taking then into consideration the frailty of evidence 
as to course and speed of passenger and crew who 
stand in a fog and look ahead, we come to a consicder- 
ation of the tangible evidence of a more reliable 
character as affecting the course of the ‘“‘Nitsap.”’ 
Four witnesses, all experienced, and one thoroughly 
disinterested, one a shipmaster, and one acquainted 
with the water front and vessels, as an officer and 
manager for many years, to-wit: Brydson (R. pp. 
196, 197, and 198), Burns (R. pp. 181, 182 and 183), 
Gleason (R. pp. 229, 230 and 231), and Tucker (R. 
pp. 224, 225, 226, 227, 228 aud 229), swear positively 
that they saw the ‘‘Kitsap,’’ which they knew and 
recognized, passing south across the face of the Col- 
man Dock previous to the collision in question. Thev 


were standing there in anticipation of the arrival of 
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the ‘‘Indianapolis;"’ they knewethe “Kitsap; Sila. 
heard her whistle; thev saw her as she passed; they 
remarked upon her speed among themselves; and 
they all say that she was going fast. Their estimates, 
of course, naturally do not exactly coincide; they 
range from ten to twelve miles an hour. The aceur- 
acy of their judgment as to her exact speed is not the 
vital thing; the exact course she was steering is not 
the vital question; if she was steering a course 
south of the Colman Dock, whether she was swinging 
or whether she was going straight across the face of 
the dock; in other words whether her helm was amid- 
ship or at port, or how hard aport is not the vital ques- 
tion; the vital question is 7f she was steering the 
course they testified to, or an approximate course 
thereto, she was making a southerly distance 
from her point of departure, which it was 
impossible for her to make up except at a 
high speed and that is the question which 
cannot be gotten away from. The appellee introduced 
a drawing or sketch, being claimant’s Exhibit 9 in 
illustration of our contention as to her crossing the 
course of the ‘‘Indianapolis.’? We shall have oceas- 
ion hereafter to call the court’s attention to the fact 
that this drawing with a course marked “‘Course of 


‘Kitsap’ December 14,’ and ‘ordinary course of the 
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‘Kitsap,’ ’’ is not drawn to a scale, nor does it par- 
take of any highly technical appearance of being ac- 
curate. The course of the ‘‘Kitsap’’ may have been 
flatter; it may have been sharper; it may have been 
deeper; it may not have heen so deep. It was not 
pretended at the time by counsel for cross-appellant 
that he could draw the exact course of the ‘“‘Wit- 
sap;’’ all we claimed for it is, that it illustrates 
some such course as she must have taken, in tha 
this course went a considerable distance south 
of the Colman Dock and south of the course which 
the ‘Indianapolis’? would have to steer from the bell 
buoy to the Colman Dock, and that it came north 
again and crossed this course a second time We feel 
quite sure that if we have not made ourselves plain in 
this respect to the appellant, we have made ourselves 
plain to the Court. 

The four witnesses above referred to were of- 
fered to prove the general course of the ‘‘Kitsap”’ 
south of the Colman Dock, and as nearly as they eould 
estimate it, her speed. They were standing on the 
dock waiting for the ‘‘Indianapolis.”’ Counsel for 
the appellant in eross-exainination tried to pin them 
down to exact estimates of time upon which they had 
not been asked to testify; which were not material 


from their standpoint, and which they expressly de- 
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clined to vouch for, but, after considerable hectoring, 
he managed to obtain estimates from them as to how 


long the ‘‘ Kitsap’’ may have been in view. 


The court knows that when a man under such e¢ir- 
cumstances is finally induced to make a guess and 
says a minute, half a minute or three-fourths of a 
minute, he is guessing pure and simple. He does not 
pretend to be doing anything else; he does not stand 
with a watch in his hand under such circumstances 
and count the seconds; and we submit that this evi- 
dence which is so vital to the contention of the appel- 
lant and which in the absence of any impeachment of 
these witnesses, would seem to be so conclusive upon 
their having seen what they said they saw, is com- 


pelling beyond question. 


We come next to one of the witnesses of the ap- 
pellant, Charles Wallace, who, was, at the time of the 
trial, employed by the appellant; and who is one of the 
two witnesses of the appellant who testified to the 
course of the ‘‘ Kitsap”’ from having seen land marks 
(and it will be remembered that no witness  testi- 
fied to her course based upon having seen her com- 
pass). He testified: ‘‘I do not think I looked at 
the Grand Trunk Dock after we had it abreast of us. 
I am sure I did not.’’ And a little later: “‘I do not 
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think you could distinguish an object more than two 
hundred feet.’? And still later: ‘‘That it was abeam 
and was a little closer than two hundred feet.”’ (KR. 
p. 331.) This witness was the mate of wilde: “ine- 
liance,’’ and claims to have steered a parallel 
course with the ‘‘Kitsap’’ and to have steered upon 
some degree of port helm. He ties his evidence 
with the officers of the ‘‘Kitsap,’’ showing that the 
course they claimed to have steered was such as must 
have taken them south of the Grand Trunk Dock, and 
necessarily the inference is that the course continued 
on the same degree of curvature, because otherwise 
not having looked at the compass they would not 
know where they were. The appellee introduced a 
drawing, Claimant’s Exhibit “Fifteen,’’ based upon 
the evidence as to the course steered by the ‘‘Kitsap”’ 
and the ‘‘Reliance,”’ starting off Pier Four and main- 
taining such a course and such a degree of curvature 
as would bring them within one hundred feet and 
two hundred feet, respectively, of the Grand Trunk 
Dock; and they must have been within one hundred 
or two hundred feet according to the evidence of the 
witnesses in order to see the dock. This map is 
drawn to scale and with mathematical precision. It 
was identified by a civil engineer, Cc. W. Bronson, 


whose evidence appears at (R. pp. 424 and 425), and 
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which proves bevond contradiction that if these ves- 
sels, or either of them, steered such a course as en- 
abled them to see the Grand Trunk Dock abeam, and 
one hundred or two hundred feet away, that they went 
south of the Colman Dock before they got on a north- 


erly course. 


In passing we desire to call the court’s attention 
to the utter unreliability of witness Wallace with ref- 
erence to the course steered. For instance he admits 
that no seaman or anybody else can tell how a vessel 
is headed when she is steering in a fog, and without 
looking at the compass, and when one has no objects 
to determine his course from. (R. p. 332.) He also 
admitted that his estimate of the course he steered on 
the day in question was based upon his having steer- 
ed it at previous times; and later in answer to the 
question: ‘‘So that you do not know what course was 


actually steered ?’’ he replied, ‘‘No sir.’’ 


Another witness, Shaw, whose evidence begins 
on (R. p. 318), testified to having been a passenger on 
the *‘Reliance,’’ and that they went so far south that 
he could see the fireboat; and the fireboat slip is iden- 
tified as being immediately adjoining the Grand 
Trunk Dock; and a reference to Claimant’s Exhibit 


Four will show that it is set away into the shore, so 
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that the evidence of this witness would tend to finally 
clinch that of the witness Charles Wallace to the ef- 
fect that the ‘‘ Kitsap’’and‘‘Relianee,’’while they may 
have been steered upon a port helm, were not steered 
with a helm hard a port, but were flattening the course 
out so as to be proceeding practically at right angles 
to the water front; and Claimant’s Exhibit Number 
Fifteen applies all the more strongly to the evidence 
of the witness Shaw. He further admits that his idea 
of the course steered would simply be an approxi- 
mation along the line of a previously steered course. 
(R. p. 324.) The value of his evidence may further 
be shown by his statement, ‘‘That he could see the 
range light of a vessel five hundred feet in the fog; 
and that he could hear a man’s voice a thousand feet 
in the fog; and that he did not look at the compass; 
and that he did not know what the captain of the *’ Re- 
iance’’ did with his helm when he stopped the boat 
on one or two occasions. (R. p. 325.) This witness 
had been called upon to identify the course of these 
vessels and his evidence was seriously presented to 
the court for that purpose, and yet, on CE. we ao oyeie 
savs that he does not know what the scale is; does not 
know what the diameter of the proposed cirele on the 
map was; did not known how far it would be to the 


end of the dock from the point of eollision, and fin- 
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ally wound up on (R. p. 327) by saying that the course 
represented a curved line and he supposed that was 
what they were steering. Furthermore the court can 
see what a dramatic witness he was when at the bot- 
tom of (R. p. 319) he said he heard Captain Hansen 
of the ‘‘Kitsap,’’ supposedly a thousand feet away 
say: ‘‘For God’s sake throw that rope,’’ and that he 
recognized Henry Hansen’s voice. How well posted 
he had been as to the issue that the appellant was try- 
ing to make is very suggestively shown on (R. p. 320), 
where he testifies in answer to the question: ‘‘Did 
you notice at this time how far south she went?”’ 
‘Well she seemed to go—he drifted away from the 
dock so it seemed to me as though he was afraid of 


going south.”’ 


It is in evidence in this case that the faster a 
vessel travels the flatter her degree of curvature will 
be, and this exactly explains the evidence of appel- 
lant’s witnesses who base their idea of course on the 
day in question upon previous occasions, because she 
was going faster at the latter date and therefore de- 


scribed a larger circle. 


The appellant introduced the evidence of one 
Lieutenant Stewart which appears at (R. p. 298) to 
the effect that he did not see any vessel pass the Col- 
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man Dock. Considering the ease with which wit- 
nesses may be produced who have not seen anything, 
it might be surprising that appellant did not secure 
more evidence of a similar character. It might be 
ever so truthful, but it has little, if any, weight, as 
the fact that a hundred men did not see a thing would 
not disprove the evidence of one man who did see it. 
This might result from inattention; lack of interest, 
looking the other way, and anyone of a thousand 
similar reasons; and the fact that he afterwards 
heard whistles would not prove that a vessel sound- 
ing the whistles had not previously passed down the 
water front even within his range of vision if he had 
not had occasion to look at her. 

One other witness was produced by the appellant 
to attempt to off-set the overwhelming evidence of 
the appelle to the effect that the ‘‘Kitsap’’ did go 
south of the Colman Dock. The witness Hill, whose 
testimony begins at (R. p. 405), testified that the 
vessel that he saw was lying at the west end Or tHe 
Galbraith Dock, which is Pier Three. He then cor- 
rected his evidence to say Pier Four. He did not 
correct it, however, to say that she was lying on the 
south side of the dock, and the evidence of the libel- 
lant in this case is that the vessel which was lying at 


the end of the dock was the ““Peliance’’ above re- 
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ferred to, so that the vessel which this witness saw 
was evidently the ‘‘Reliance.’? The court will ob- 
serve in reading the evidence that the ‘‘Reliance’’ 
and ‘‘itsap’’ are by a number of appellant’s wit- 
nesses said to have gone out together. This witness 
said he did not see the ‘‘Reliance.’’ This witness 
further testified at (R. p. 409) that when he saw the 
vessel which he did see leave her dock, she was five 
hundred yards away; and yet the appellant asks the 
court to believe as to every other witness in this case 
that you could not see more than one hundred feet or 
at most, two hundred feet in this dense and heavy fog. 
Comment on the distance of the two docks apart is 
unnecessary. 

Before briefly taking up the question of the 
speed of the ‘‘ISitsap”’ from a standpoint of the ob- 
servation of witnesses on the vessel, we wish to call 
the court’s attention to what we deem a very much 
more important admission as to her speed as con- 
tained in the evidence of her master. Her master tes- 
tified that this previous collision with the launch took 
place off the Mud Chute about three or four minutes 
after he left the dock the first time. (R. p. 40 and 41.) 
He did not see the Mud Chute, but he arrived at this 
problematical location from the time he had been on 


his course; and he says that he was proceeding at that 
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time under a slow bell, which is the bell he says he 
was proceeding under when he went out to meet the 
‘“Tndianapolis.’”? We are perfectly willing to assume 
that what he says to be the time is only approximately 
correct. The important point is that he thought and 
testified that at what he called a slow bell, he had 
made a distance away from his dock and south and 
around on his course to a point approximating mie 
Mud Chute. We have had the distance on the water 
front measured by a civil engineer, and it is found 
that the distance from the south side of Pier Four to 
the Mud Chute is three thousand four hundred and 
seventy-two feet. CR. p. 426.) As she was going 
south when she started, she must have traveled at 
least that fav north in addition to her curve. If this 
is Captain Hansen’s estimate of where he would be 
under a slow bell in three or four minutes, he was 
traveling substantially ten miles an hour. Camisve 
escape the conclusion that this was the speed that he 
was making when he testified that he thought the first 
collision was off the Mud Chute; because the time he 
had taken and the speed he made would place him 
{imere: 

He also testified that he had been about a min- 
ute on his course for Four Mile Rock, after turning 


in the bay, when he stopped his engines previous to 


26 


the collision. Whether he meant exactly a minute, or 
substantially a minute, or even a half a minute, he 
must have spent some time on this course; and even 
at five miles an hour, in one minute he would travel 
four hundred and forty feet; therefore if he pro- 
ceeded on his course northerly or northwesterly as 
much as a minute at five miles an hour, he had to 
travel from a point four hundred and forty feet south 
of the point of collision before he got to the place 
where the collision occurred and the vessel sank. If 
he was traveling ten miles an hour, he had to travel 
twice that far. Without attempting to split hairs, 
we cannot escape the conclusion that under his own 
evidence he had traveled a very considerable distance 


northwesterly to the point of collision. 


We do not believe the court would be assisted 
by a long running commentary on the credi- 
bility of the witnesses who testified to the 
speed of the ‘‘Kitsap,’? or the speed of the 
“Indianapolis” at the time when they were 
approaching each other. They are diametrically op- 
posed to each other and not as appellant says on page 
thirty-three of his brief, ‘‘all on one side.’’ Some of 
appellant’s witnesses claimed that the ‘‘Kitsap’’ was 
not under any considerable headway; one of them 


said that she was going astern, which as a matter of 


27 


fact necessarily contradicts all of the other witnesses 
of the appellant, because if she was going astern and 
the ‘Indianapolis’? was headed for her pilot house 
when first seen, she would have struck forward of 
her pilot house when the collision occurred. In cor- 
rection of the statement of appellant upon page thir- 
ty-three of his brief, we cite the evidence of Allen 
MeDougal (R. p. 276) ; Penfield (R. p. 167) ; Walker 
(R. pp. 267 and 279), and Rodgers (Rigs 2 710) AS 
to the accuracy and credibility of those witnesses who 
attempted to testify to her course and speed, we de- 
sive to draw the court’s attention for the purposes of 
comparison to the following points. Captain Hansen -: 
said he left the dock a few minutes after 4:00. (R. 
oa) 

“Tooked at the clock and it was exactly one min- 
Tiegaer cour.’ (RR. p. 40.) 


‘When I backed out and came ahead I did not 
hear her, I thought I was safe.”’ (R. p. 47.) 


‘The collision occurred around 4:39 or a Neal) 
Chepaot.) 


‘“T looked at the clock when I came ahead on my 
course.”’ 


‘When vou straightened out on your course 
before the collision ?’’ 


me Yes sir.” 
Q. ‘And it was then 4 oO” 
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A. ‘No, I left the dock at 4:35, and coming 
ahead it was about 4:36.”’ 


Q. ‘‘It was not when you straightened out on 
your course, but when you went ahead from the 


rd 


backing ?”’ 
As Yessir 


Q. ‘‘That was the last time you looked at the 
clock.”’ 


A. ‘Yes sir”? CRED. 48) 


Q. ‘Did you testify before the Inspectors, ‘I 
only looked at my watch when we backed away from 
Pier Four at 4:35?’ ”’ 


A. “T looked at my clock. I never looked at my 
watch too.”’ 

* Q. ‘‘Did you so testify ?’’ 

A. “I suppose I did. I don’t knew. (ikea 
Do.) 

The witness shows that his whole idea of dis- 
tance and course was based upon his estimate of time 
that was elapsing, and because he made that turn 
right along every day. And he further admits that 
the direction of fog signals in a fog cannot be accur- 
ately determined; and that he did not know whether 
the signals of the ‘‘Indianapolis”’ indicated that she 
was crossing his bows or going parallel with them. 
(R. p. 53.) On (R. p. 56) he admits that the est 
mates he figured out on this occasion were testified to 


very largely from previous experiences. The master 
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and the engineer of the ‘‘Kitsap’’ had an interesting 
discussion between themselves in connection with the 
fact that the master ordered the ‘‘ Kitsap’’ to proceed 
at faster speed, and the reliability and accuracy of 
the evidence of one, or either, or both of them, is well 
illustrated on (R. p. 65) where the engineer after 
disputing the statement of the master on the witness 
stand in a previous hearing said: ‘The captain and 
me talked it over afterwards and I came to see that 
he did ring the bell.”’ 

Mr. Welfare, mate on the ‘ Kitsap,’’ whose tes- 
timony begins on (R. p. 65) was also a very iterest- 
ing witness. He seems to have been more cautious 
than the captain, as appears from the way in which 
he advised handling the ship. (R. pp. 70 and 
71.) He said on CR. p. 71) that he thought that the 
‘Kitsap’? had but little headway. He testified on 
(R. p. 75) that he asked the captain if he had hooked 
her on; meaning had he rung the jingle; and on (R. 
p. 76) that he wanted to know if she was going full 
speed or going slow and what he was doing; and at 
the top of (R. p. 77) that he did not know how fast 
they were going, and that he got his ideas from bane 
captain; and that he knew that the ‘‘Indianapolis”’ 
was due, and ought to be coming; and that he warned 


the captain that the “Tndianapolis’’ was coming and 
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we will have to keep a lookout for her, and that the 
captain told him that he was keeping her over a little 
so that they would be sure and clear the ‘‘Indian- 
apolis.’? The question arises, if they were north of 
the ‘‘Indianapohs’’ why did they need to keep her 
over? He knew what the captain meant and what he 
meant, but when it became apparent that he was 
becoming dangerously frank, he took instant advant- 
age of the suggestion of counsel and said he did not 


know what the captain meant. 


If this estimate of his own speed is thus proven 
to be so worthless, how much eredit is to be given his 


estimate of our speed? 


Ole Tongerose, deckhand on the ‘‘Kitsap’’, on 
(R. p. 80), judged that they left about 4:30, because 
that was when the ‘‘Reliance’’ left, and the ‘‘Re- 
liance’’ was there when they left; and he does not 
know when she did leave; and a little later he heard 
the captain say she was on her course, and then a 
little while afterwards he heard the ‘‘Indian.’’ On 
(R. p. 80) he says he heard her about as close as he 
could get it about two points off the port bow; and 
when he saw her she was four points off the bow; 
and the two vessels were not meeting at right angles. 


He further testified that he heard the ‘‘ Indianapolis” 
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whistle five or six times; and he heard it about five 


minutes before the collision. (R. pp. 86 and 87.) 


Tf these are the things he was offered to prove 
and if these things are true, what of all the rest of 
appeliant’s evidence as to the time and direction of 
the ‘‘Kitsap’s”’ course; and if the vessels were meet- 
ing at an angle of two points, how fast did the ‘* Kit- 
sap’? have to move to raise the position of the ‘*In- 
dianapolis”’ from two points on the port bow to four 


points on the port bow? 


Thomas E. Foster, whose evidence begins on (R. 
p. 89) was a brilliant illustration of ignorance and in- 
accuracy, whose evidence as to the handling of the 
‘‘Kitsap’’ can best be commented upon by calling at- 
tention to the fact that although he had been eight or 
ten years to sea, yet on (R. p. 90), he says that he 
did not know whether the ‘‘Kitsap”’ was struck on ae 
port or starboard side; and by the statement at the 
bottom of (R. p. 95) as illustrating his idea that she 
was at rest when the collision occurred, he stated 
that her engines had been backing four or five min- 
utes. This was before the commissioners. On Chen: 
96) he changes the minutes to seconds. He further 
testified that the ‘‘Kitsap’’ was on her course saying: 


FT must have been on his course to he going straight 
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ahead.’’ And after testifying that he knew she was 
going straight ahead. He first said she had no list on 
her and then admitted that he was not looking over 
the bow and said: ‘‘She might come over a little.”’ 
On (R. pp. 100 and 101) he admits that he does not 


know what he testified to on the previous hearing. 


Otho Anderson, whose evidence begins on (R. p. 
101) was a fireman on the ‘‘ Kitsap ;’’ and in addition 
to being a general handy man, as a witness, carried the 
log of the engine bells in his head, as shown on (R. 
p. 102 and 103), before this accident took place, and 
before anything occurred which would naturally oc- 
eur to fix it on his mind. It may be also noted that 
it was naturally not his business to remember the 
bells and yet on (R. p. 105) he undertakes to say that 
he could recite the bells from memory on any given 
trip of the boat. He explains this on (R. p. 105) by 


saying that he was looking for another collision. 


M. D. Jackson, a witness called for the appel- 
Jants, whose testimony begins on (R. p. 301) at- 
tempted to define the course of the ‘‘Kitsap’”’ from 
his position on the deck of the ‘‘Reliance,’’ saving 
that they completed the turn or the curve of the “‘ Kit- 
sap,’’ but says that the ‘‘ Nitsap”’ did not go south of 
the ‘‘Reliance;’’ and he further attempted to define 
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a previously prepared course of the ‘‘iitsap’’ on 
appellants’ Exhibit “J.”? Myr. Jackson is a real 
estate agent. Upon cross-examination he was asked 
if he looked at the compass and said no; and upon (R. 
p. 305) upon being pinned down to it, in answer to 
the questions, ‘‘ Would you undertake to say that vou 
could tell when she was going north after, she had 
turned on her course there,’’ answered, ‘“‘No, I would 
not;’’ “Or west,” answered ‘That would depend on 
how far I was from the harbor.’’ He further testi- 
fied that he could see the docks for two or three min- 
utes, and all the time the vessel was turning. Further 
comment would seem to be unnecessary. Yet later on 
on (R. p. 306), after having identified the supposed 
point of collision, he admitted that he did not know 
how far out from the dock it was; and that he did not 
do anything to try to locate it; and further that he 
did not know how far out she steered a course on a 
curve. On (R. p. 307) he said that the vessels were 
three hundred feet apart when they began to diverge; 
this in a dense and heavy fog, which the appellant 
reiterates over and over again; and on (R. p. 303) he 
says that the ‘‘Kitsap”’ and ‘Reliance’ were running 
parallel courses; and on (R. p. 309) he admits what 


is the foundation of all of this class of evidence, name- 
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Iv; that he supposed she steered the same course this 


day that she had steered on previous occasions. 


The appellant attempted to avail itself of the evi- 
dence of C. C. Kurin, whose evidence begins at (R. 
p. 309), and of Mr. F. L. Evans, whose evidence be- 
gins at (R. p. 312). The two witnesses contradict 
each other so squarely as to well illustrate the con- 
tention of the appellant that the direction of sounds 
in a fog is always disputed ; and the sum of all of this 
class of evidence amounts to proving that there was 
a collision somewhere out in the bay, a fact which we 


do not dispute. 


Mr. W. L. Gazzam, whose testimony with respect 
to the movements of the ‘‘Kitsap’’ appears at (R. p. 
336) attempted to give the course and speed of the 


“Kitsap, 


Upon cross-examination, however, Mr, 
Gazzam, like every other witness who testified as to 
the course and direction of the ‘‘Kitsap,’”’ save only 
those who sawthe docks and passed them on the course 
which is proven would take them below the Colman 
Dock, did not look at the compass; did not know of 
his own knowledge what course was being steered in 
the fog; and therefore proves nothing by his supposi- 
tion. In fact on (R. p. 342) he testified that he rarely 


rides in the pilot house and knows very little about 
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navigation, but he did say that he saw the docks for 
probably two minutes; and if he saw the docks for 
two minutes, he had to be going parallel with their 
face or on a course, which was not rapidly di- 
yerging from a parallel line with these docks, be- 
cause otherwise if at a rate of four or five miles an 
hour, Mr. Gazzam’s range of vision, like all the other 
witnesses’, would have been lost in a half a minute 
at the outside. He admits (R. p. 342) having seen the 
same Grand Trunk Dock. Mr. Gazzam testified that 
the two boats were making about the same speed, but 
ke unfortunately got the ‘‘Reliance’’ across the bay 
in eighteen or nineteen minutes including one stop, 
or two stops, according to the evidence of appellant’s 
witness, Shaw, (R. p. 219), the ordinary time 
being ten or eleven minutes. If, as appears 
from his evidence (R. p. 346) the ordinary time 
of the ‘‘Reliance’’ on which he was traveling to 
the bell buoy at Duwamish Head is ten or eleven min- 
utes, traveling at fourteen miles an hour; taking off 
one minutes and not two minutes from eighteen min- 
utes; in other words giving Mr. Gazzam the long end 
of his figures, the problem then is. If he covered a 
given course in ten or eleven minutes at fourteen 
miles an hour, what speed is he making if he covers 


that course in seventeen minutes in a dense fog. As 
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we figure it, the ‘‘ Reliance”’ was traveling better than 
eight miles an hour as is supported by Mr. Gazzam’s 
own evidence. If the time he gave to the supposed 
point of collision is considered, the ‘‘Reliance’”’ was 
making nearly her full speed; and if the two vessels 
were making substantially the same speed, what must 
be said of the ‘‘Ixitsap.’’ The appellee respectfully 
submits that the foregoing resume as to the ‘ Kit- 
sap’s’’ speed and course proves by facts which are 
not based upon mere wild guesses, but by the evidence 
of the witnesses who saw her from the land, and of 
the course she steered as determined by her position 
relative to the Grand Trunk Dock; of the witnesses 
aboard of her and aboard of the ‘‘Reliance’’ that she 
unquestionably went to some point far south of the 
Colman Dock; and that this evidence is not even shak- 
en by the statements of witnesses who stood upon her 
deck and who one and all from Captain down never 
once looked at the compass; and therefore absolutely 
could not know what course she did steer. If she 
steered a course south of the Colman Dock; and es- 
pecially if she steered a course which took her to a 
point from which she was one minute or substantially 
a minute in coming north to the point of collision she 
had to steer a course which required her to make the 


speed of ten to twelve miles an hour as testified by 
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the four witnesses who saw her pass the Colman 
Dock. 


AS TO THE SPEED AND COURSE OF THE 
“TNDIANAPOLIS.” 


The appellant in this case realized that the safest 
course of procedure was to avoid as far as possible 
any position which assumed mutual fault; as the 
existence of mutual fault, would very likely lead to 
the conclusion that if the ‘‘Kitsap’’ was in fault, 
there was little need of looking further for the sole 
eause of the collision. It has accordingly strenuously 
bent its efforts toward upsetting the evidence of the 
appellee with reference to the course and speed of the 


‘‘Tndianapolis.”’ 


Realizing the small degree of weight given to 
witnesses on the deck of vessels as to the speed of ap- 
proaching vessels, as heretofore suggested, the appel- 
lant has gotten up a highly technical attack 
upon the only real evidence in the case, as 
to the course of the ‘Indianapolis,’ and has _at- 
tempted to theoretically upset the cold hard facts and 
in so doing has employed one H. A. Hvans, as an al- 
leged expert navigator, who introduced his evidence 
with an eloquent eulogy upon his own attainments 


and abilities, and who proceeds in the course of his 
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evidence to try to get away from the deadly fact that 
the appellants’ one witness as to the actual location 
of the ‘‘Kitsap,’’ Captain Gibbs said he found the 
‘‘Kitsap’’ off the Colman Dock. He assumed an 
imaginary curved course taken by the ‘‘Indianapolis”’ 
and ‘‘ Kitsap” after the collision. He also attempted 
to distort the evidence of Captain Penfield; 
and also either unknowingly or with gross careless- 
ness misstated the distance upon the chart and the ae- 
tual distance between the bell buoy and the Colman 
or Grand Trunk Dock, as shown by the government’s 
scale upon the chart itself. 


First as to the evidence of Captain Penfield. 


He testifies that the ‘‘Indianapolis”’ reached the 
bell buoy off Duwamish Head, the entrance to Seattle 
harbor, in substantially clear weather at 4:33 on the 
afternoon of the day of collision; that he ran the en- 
gines full speed for five minutes through what was a 
shifting, foggy condition in which he could see over 
a quarter of a mile; that the course he steered was as 
outlined upon the map which he produced, and which 
before he testified had already had the course laid 
upon it by himself, plainly and fairly drawn, from 
the bell buoy direct for the Grand Trunk Dock. This 


map is a government chart, Claimant’s Exhibit 4. 
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Captain Penfield had had thirty years’ experience at 
sea; twenty-one years as master; and had been on 
this run for four years. It would seem to be not only 
hypercritical, but childish to attempt the palpable 
subterfuge which Mr. Evans attempted, after looking 
at this chart. He looked at the course laid on it; he 
considered that this master has been steering a large 
steamer over this course for four years, and then 
tried to take advantage of a slip of the tongue made 
after the chart was marked and the course laid on it, 
and as the course appears, which error may have oe- 
curred through the inadvertence of counsel or of the 
witness, which appears at (R. p. 149) when the cap- 
tain was describing the course which he steers by the 
ship’s compass and which has a quarter point easterly 
deviation upon the course in question; and which he 
said was, and which is, N.#. by EH. 4. on the compass 
eourse. The inadvertent error discovered in reading 
the evidence afterwards being in the last question 
and answer upon the page in question where counsel 
appears to have asked the question “‘magnetic,’’ to 
which the answer appears, ‘‘Yes sir.’”’? We think this 
court can readily understand how such an error 
could occur without anv attempt to misstate the facts, 
and we fail to see how anyone could assume that a 


witness could hope to gain anything by producing a 
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chart with the course marked on it; and then inten- 
ally dispute what he had marked. It might be plaus- 
ibly argued if he had testified to a course and had 
afterwards produced a chart with a different course 
upon it; that the discrepancy was intentional. The 
court will see by reading the last two or three para- 
graphs on (R. p. 149) that the witness had marked a 
course upon the chart and designated it as N.E. by FE. 
‘2K. magnetic, before he answered the question, to 
which all of the voluminous evidence of the witness 
Evans is devoted. 

After proceeding five minutes at full speed which 
carried the vessel one and one-quarter nautical miles, 
he put her at half speed, and during the interval of 
the next minute he successively slowed down and 
stopped her. (R. p. 143.) He had heard the whistle 
of the ‘‘Kitsap’’ when he put her under slow speed. 
The successive whistles of the ‘‘Kitsap’’ after this 
first one, which was slightly off the port bow, at first 
indicated that the vessel whistling was quite a dis- 
tance away and was crossing his bow from port to 
starboard and apparently clearing the ‘‘Indianapo- 
lis.”’ CR. p. 144.) And up to this time the indications 
were that the vessel in question, while not having 
the right of way, was proceeding on a course which 


would clear the two of any danger of collision; and 
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undoubtedly if the ‘‘ Kitsap’”’ had proceeded upon this 
eourse without swinging to the westward and north- 
ward, the collision would never have occurred. The 
next whistle of the ‘‘Kitsap’’ showed that she had 
turned and was approaching the ‘‘Tndianapolis,”’ and 
the engines were thereupon sent astern and within a 
fraction of a minute half speed astern; and the rea- 
soning in Captain Penfield’s mind clearly appears 
at the bottom of (R. p. 146.) He testifies that at the 
end of the time specified the ‘‘Indianapolis”’ would 
be practically at a stand still. (R. p. 147.) The 
collision occurred in the neighborhood of 4:40. This 
time like that of all other witnesses, under the circun- 
stances, is an estimate, as Captain Penfield says that 


he did not look at the clock after 4:39. 


The court will observe from the evidence that 
at this time the ‘‘Indianapolis’’ was due at the 
dock, if she had maintained her ordinary and regular 


speed across the bay. 


He testified that the ‘‘Kitsap’’ was steering a 
course which had brought her south of the course of 
the “Indianapolis”’ and across the bows of the ‘‘In- 
dianapolis”’ twice; and that the ‘“Witsap’’ was really 
the colliding force; in fact that she was coming pretty 


fast; and that he could see the wash upon her bow. 
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He gave the angle of collision as much sharper than 
forty-five degrees, and as approximating a head on 
collision. In passing we may comment upon the eriti- 
cism of the appellant that we did not produce the 
log showing the bells which the captain gave as the 
‘Indianapolis’? approached the ‘‘Kitsap.’’? Tf it will 
be any satisfaction to the libelant, we will admit that 
we did not take the time to log the bells under the im- 
perative circumstances then commanding attention ; 
aud we imagine that if we had logged them after- 
wards, and had offered to use them as self-serving 
declarations, that the appellant would have not been 
slow in calling attention to our attempt to manufac- 
ture evidence; a better answer still is that an uncon- 
tradicted witness does not need corroboration. The 
position of the approaching vessels, and the cut in the 
bow of the ‘‘Kitsap,’’ all show that the point of im- 
pact was something less than forty-five degrees; and 
that the angle of penctration was about forty-five de- 
grees; and the evidence of all of the witnesses shows 
that the sharp steel stem of the ‘‘Indianapolis’’ did 
not enter the hull of the ‘‘ Kitsap,” a much lighter 
and wooden vessel, until it had slid along upon, or 
had been seraped along upon the hull of the “Kit- 
sap’’ some two feet from bow towards stern. (Regnie 
372 and 393.) The evidence of the mechanics who re- 
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paired the stem and plating of the ‘‘Indianapolis”’ 
was to the effect that her stem was bent decidedly to 
port; and that her plating was crushed to port as 
would occur if the ‘‘Kitsap’’ had swung herself along 
and against the stem of the ‘‘Indianapolis.’’ (R. pp. 
Paget and 276.) 


To this effect also was the evidence of Captain 
Frank Walker, a witness on behalf of the apellee, 
who was shown to have been a man of wide experience 
both as a practical sailor and navigator, and as a 
Seip omilder and architect. (R. pp. 269, 279, 280, 282, 
290 and 291.) We desire to call the attention of the 
court in passing to the evidence of Captain Walker 
at (R. pp. 292, 293 and 294) as illustrating the con- 
tention of the appellee that if the moving force had 
been the ‘‘Indianapolis”’ and if she had had any con- 
siderable way as contended for by the appellant, a 
vessel of her form and size would have gone clear 
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through the ‘‘Kitsap.”” Mr. Walker in his evidence 
also calls attention to the fact that the photographs 
which appellant has introduced into the record as 
eae HF,” “GG” and ‘““H”’ are very largely 
pictures of damage resulting from the salvage oper- 
ation; in fact Exhibit ‘‘E’’ shows to the court the 


nature of those operations and particularly the big 
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log which was a part of the means of handling the 


ship as she was raised and beached. 


The evidence of the witnesses, Penfield and 
Jacobs, was to the effect that the ‘‘Kitsap’’ at the 
point of collision was moving quite rapidly and that 
she swung herself against the bow of the ‘‘ Indianap- 


olis.’”’ 


Following the collision the vessels separated, but 
were brought together again with the bow of the ‘‘ In- 
dianapolis’’ held against the side of the ‘‘Kitsap”’ 
with the engines of the ‘‘ Indianapolis’’ going ahead 
dead slow (R. pp. 165 and 170) and not simply slow 
as appellant states, and upon which error Mr. Evans 
based his imaginary curve. They remained in this 
position from five to ten minutes; this being, of 
course, only a guess in any event. That they then 
separated as the ‘‘Kitsap’’ was becoming water- 
logged and sinking. The tide was at a strong ebb, 
flowing north. Captain Penfield testified that with 
the engines dead slow the ‘‘ Indianapolis’’ would hard- 
ly move the ‘‘Kitsap”’ under the conditions; and that 
she could probably hardly stem the tide even if she 
were headed against it, there being, however, no evi- 
dence even of this suggestion of appellant, (R. pp. 170 
and 171.) The first officer of the‘‘ Indianapolis,’’ whose 
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evidence begins at (R. p. 173), testified that the fog 


was in streaks off the bell buoy and that you could 
see pretty well for some time; that he heard the 
whistles of the ‘‘ Kitsap’’ on the port bow (R. p. 174), 
and then on the starboard bow; and that the ‘‘Icit- 
sap’? was coming fast (R. p. 175); that in his opin- 
ion the ‘‘ Indianapolis’? was stopped when the collis- 
ion occurred (R. p. 176), that he knew from the 
trumpet on the Colman Dock that the “Indianapolis” 
was on her course; and that the ‘‘Kitsap”’ from the 
direction out of which she came in sight had un- 
doubtedly been south of the course of the ‘* Indianap- 
olis.”’ This witness had had thirty years’ experience 
at sea; and had been three vears on this course. He 
also tetstified upon cross-examination that he could 
see the wash on the bow of the ‘‘ itsap’’ as she was 
coming ahead. 

B. F. Jacobs, a witness for the appellee, was call- 
ed to testify as to the whistles and as to the speed of 
the ‘‘ Kitsap’’ when she loomed out of the fog. He was 
not called to log the course of the ‘‘ Indianapolis’’ and 
expressly stated that he was paying more attention 
to the whistles than he was to the speed of the boats, 
until they got in a close proximity to the docks (R. 
p- 208, 210 and 212.) He testified that the “Kitsap” 


vas making considerable speed when she appeared. 
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CR. p. 209.) He heard the whistles of the ‘“‘ Kitsap” 
first on the port bow and then on the starboard bow. 
Upon cross-examination, counsel attempted to coax 
him into making numerous guesses as to time and 
course of the ‘‘indianapolis,’”’ and against the demur 
of the witness, succeeded in getting him to guess at 
a number of matters which he expressly disclaimed 
an accurate knowledge of; and now in his brief ap- 
pellant attempts to discount the evidence of a credible 
witness because in some respects his guesses did not 
coincide with Captain Penfild’s positive statements 
as to course and speed. Counsel has not succeeded in 
any way breaking down his evidence as to the ma- 
terial questions upon which he was called to testify. 
Captain Percival, a witness for the appellee, whose 
evidence begins on (R. p. 245), and who had been 
mate, pilot and master on the Sound for nine years, 
testified that as the “‘ Kitsap’’ appeared out of the fog, 
she was swinging on her port helm hard a starboard; 
he had heard the whistles of the approaching ‘‘ Kit- 
sap’’ and had determined that the vessel was rapidly 
approaching on the starboard bow of the ‘‘ Indianap- 
olis.”’ CR. pp. 246 and 247.) He states further on (R. 
p. 251) that the ‘‘Indianapolis’”’ had, if anything, 
very little headway; and that the ‘‘iXitsap’’ was the 


moving vessel; and that the ‘‘ Indianapolis”? was un- 
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der control. This witness does not pretend to know 
the exact location of the ‘‘ Indianapolis’? when he 
eame on deck, because he did not see the land on either 
side. We particularly call the court’s attention to 
the candor and fairness of this witness as shown on 
(R. p. 255) and to the care with which he avoided 
making any absolute statement as to the ‘‘ Indianap- 
olis’”? having a possible slight headway; and further 
to the description he gave of the actual approach and 
meeting of the vessels, which is in accordance with 
the evidence of all the witnesses as to the action of the 
stem of the ‘‘Indianapolis’’ in not cutting ito the 
hull of the ‘‘Kitsap’’ at once and directly as would 
have been the ease if she had been the principal mov- 
ing object and the ‘‘Kitsap”’ stationary. We desire 
to call particular attention to the statement of this 
witness at (R. p. 256) where he was asked: ‘You 
would not tell how the ‘‘ Kitsap’s’’ engines were work- 
ing? answered, ‘‘No, siz, I am of the opinion, from 
her movements, that she was backing.”’ This was 
eross-examination. Upon (R. p. 260) counsel for 
appellee appreciating the adroit way in which the 
questions had heen put to the witness on (R. p. 256), 
in order to clear any doubt upon the matter, asked 
him whether or not he had referred to the engines of 


‘Kitsap’? as backing or to the boat as backing; and 
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to which the witness answered that he thought the 
engines were backing at the time we hit; and at the 
top of page 211, expressly and clearly repudiates any 
imputations as to the “‘Aitsap”’ herself backing by 
saying expressly that she was not. We call the court’s 
particular attention to this because counsel for appel- 
lant was not careful in reading the evidence and in 
his brief inadvertently misstates the fact in this re- 
spect. Upon (R. p. 260) this witness further testi- 
fied that he had not seen the bell buoy and had not 
paid particular attention to the exact location of the 
‘‘TIndianapolis’’ when he went on deck. As in ease of 
the witness Jacobs, not having been called to locate 
the course of the *‘ Indianapolis,’’ upon cross-examin- 
ation, counsel also attempted to snarl him up in his 


evidence and then to discredit him in his argument. 


The appellant attempts to attack the evidence of 
the master of the ‘‘ Indianapolis”’ in two ways. First 
by witnesses as to fog, and second by the theoretical 
witness Evans. He introduced the evidence of Cap- 
tain A. J. Wood, the master of the West Seattle 
Ferry to show that the log of the ferry boat indicated 
that there was a dense fog in Seattle Harbor on the 
evening in question. Without raising the question of 


the competence of such evidence. We are not disput- 
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ing this was very largely true on the Seattle shore. 
The eross-examination of this witness at the top of 
(R. p. 315) exactly supports the contention of the 
appelle that it was a shifting fog, thin in one place 
and thick in another; and that it is thicker where the 
ferry crosses, a half a mile south of the Duwamish 
Head, than it is at the course of the ‘“Tndianapolis”’ 
steers. 

He also introduced the evidence of W. C. Gilbert, 
who testified that he noticed no difference in the vi- 
pration of the engines of the ‘‘ Indianapolis’’ from the 
time she left Tacoma harbor until he was knocked out 
of his chair by the collision. We note the eract time 
when he was knocked out of his chair, the inference 
then being that the engines ran full speed ahead 
until the actual collision. Will counsel for the ap- 
pellant say for one moment that he believes this 
evidence; would he suggest to this court that 
a vessel like the ‘‘Indianapolis’’ going full speed 
ahead into the ‘‘Kitsap,’’ would only have cut seven 
or eight feet into her light wooden hull; does he want 
the court to think his other witnesses testified to any 
such state of facts. The statement is so preposter- 
ous that no one would believe it, and yet if this wit- 
ness did not know of the vibration stopping, until he 


was knocked out of his chair; and if, as a matter of 
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fact, the vibrations did stop at one time before that; 
and he did not notice them, what does his evidence 
amount to. If they stopped once and he did not no- 
tice them, they might have stopped a dozen times. 
He further testifies on (R. p. 115) that the fog only 
lifted for about four or five minutes all the way over 
from Tacoma to Seattle; and that it was so dense 
that ‘‘vou could not see your hand in front of you, 
hardly.’’ Does the libelant desire to contradict one of 
its principal witnesses, My. Gazzam, who at (R. p. 
338) testified as follows (he being on the ‘‘Relianee’’ 
which they say left approximately at the same time 
with the ‘‘Kitsap’’): ‘‘From 4:30 until we reached 
the buoy, at the time we passed the buoy it lightened 
a little and by the time we reached Alki Point it was 
very clear.’’ It seems to us that Mr. Gilbert’s evi- 
dence is disposed of. 

The appellant produced the witness F. F. Wells, 
structural engineer, who traveled over from Tacoma 
on the ‘*‘Indianapolis’’ and who was asked if he no- 
ticed any difference in the amount of vibration from 
the time she left Tacoma until the collision ; and 
who said that he did not notice any such vibration. 
What we have said with reference to the witness 
Gilbert apphes with equal force to this witness, be- 
cause we do not think that counsel for the appellant 
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will seriously argue that the ‘‘Indianapolis”’ struck 


the ‘‘Kitsap’’ with her engines going full speed ahead. 


We come now to the main reliance of the appel- 
lant, to-wit: Witness Evans, whose whole energy is 
taken up in disproving the actual observable facts 
by a process of induction not based upon experience, 


nor founded upon the actual facts in the case. 


As we have heretofore pointed out, Mr. Evans 
attacked the chart upon which the course of the *‘ In- 
dianapolis’’ had been plotted by the captain, and be- 
eause of the inadvertent use of the word magnetic 
on the bottom of page 149 in connection with the 
difference between the deviated compass course of the 
‘“‘Tndianapolis’’ and the magnetic course on the chart, 
assumed that he could run the course of the ‘‘ Indian- 
apolis’”’ a quarter of a point further to the north- 
ward and could thereby get the ‘‘Indianapolis”’ in 
a position where the ‘‘Kitsap’’ would not have crossed 
her course. He also, it seems to the appellee, pur- 
posely attempted to construe certain marks placed 
upon the chart by Captain Penfield as illustrat- 
ive of places where he changed the speed of the ‘* In- 
dianapolis”’ into exact, though imaginary locations 
in the water. He also for some reason overlooked 
the fact that the chart with the extension of the 
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docks thereon of eight hundred feet, shows that the 
distance from the bell buoy to the end of the pres- 
ent docks is not two nautical miles. Of course, Mr. 
Evans may not have put the dividers upon the 
chart, although a man of his supposed scientifie at- 
tainments should not allow counsel for one of the 
parties to correct him along the lines of his own 
business. He should, however, have done so espec- 
ially when the suggestion was made by Captain Pen- 
field at (R. p. 150) that the docks had been carried 
out eight hundred feet. The whole purpose of Mr. 
Evans in attempting to construe this evidence was 
to contradict Captain Penfield and is based upon a 
very simple problem of arithmetic, namely: Take 
two nautical miles, the original course from bell buoy 
to the shore on the Seattle side; deduct eight hundred 
feet for the fills and docks on the Seattle side; de- 
duct one-fourth nautical mile for the supposed point 
of collision off the dock; deduct one and one-quar- 
ter nautical miles for the uncontradicted run of the 
‘‘Indianapolis.’’ We have then much less than a 
nautical half mile within which Mr. Evans makes all 
his fine deductions; and if the ‘‘Indianapolis”’ at 
the beginning of this fractional distance was run- 
ning at full speed and gradually diminished until 


just before the collision, her average speed in the 
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middle of this course would not be nine and one-half 
miles as testified to by My. Evans, but would be less 
than that; and her speed at the end of the course 
and not her average speed at the middle of the course 
is the speed in question in this case, so that all of 
his fine house of cards falls to the ground because 
of lack of exactness in the premises from which he 


started. 


We sav all of this because we believe that the wit- 
ness did not think that the marks in question were 
intended to be measured marks, but were simply il- 
lustrative of the supposed position. These were no 
more intended to be accurate and exact than the 
diagram drawn upon the chart (appellee’s Exhibit 
Nine) illustrative of the supposed position of the 
‘‘Kitsap’’ and her course, was intended to be exact. 
We make no pretense of knowing exactly how far 
south the ‘‘Kitsap’’ went or of her exact degree of 
curvature. It is not necessary for us to establish it 
with exactness. Of course, the further south she went 
the faster she had to go; and if she went south of 
the Colman Dock at all, she had to go much faster 
than five or six miles an hour. And __ this 
is the sum and substance of Mr. EHvan’s 
evidence with relation to the course of the 


‘““Tndianapolis.’’ We next come to his very interest- 
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ing calculations to prove that the Kitsap was not 
found where she was found, or to put it in his langu- 
age to prove that while she was found as appellant’s 
witness Captain Gibbs said ‘‘off the Colman Dock,”’’ 
after having traveled as her master said about a 
minute on a northwesterly course and with a favor- 
able tide, this was not where the collision took place. 
My. Evans then proceeds to change the facts in the 
following particulars: He raises the speed of the 
‘‘Indianapolis’’ while she had her stem against the 
side of the ‘‘Kitsap’’ from dead slow, i. e. her en- 
gines, to ordinary slow; he raises the time from ten 
minutes as testified to by Captain Penfield to twenty 
minutes; he makes no comment upon the waterlog- 
ged condition of the ‘‘Kitsap’’; he makes no allow- 
ance for the time during which the vessels were 
separated; but in order to get the collision north of 
the course of the ‘‘Indianapolis,’’ he proceeds to 
draw an imaginary but supposed course of curva- 
ture; and the appellant seriously asks this court to 
consider it, and to consider it for the purposes of 
disputing the known tangible evidence of where she 
was found and the fact that four unimpeached and 
supposediy fair witnesses actually saw her going 
south of the Colman Dock, and in face of the conelu- 


sion from the witnesses of appellant who testified 
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that she did not go south of the Colman Dock 
because she had not done so heretofore, but who saw 
no compass or land mark and in spite of the two 
witnesses who testified to seeing the Grand Trunk 
Dock, and the fire boat slip within one hundred or 
two hundred feet after she had passed south six 
hundred feet and had only gotten one or two hundred 


feet away from the face of the Grand Trunk Dock. 


Furthermore the whole attempt to disqualify 
the evidence of Captain Penfield, which the appel- 
lant had no means of contradicting directly, is based 
upon an assumption which there is no evidence to 
support. The point of collision for all we know 
may not have been exactly a quarter of a knot off 
the dock, but a few hundred feet either way would 
make all the difference in the world in the speed of 
the ‘“Indianapolis,’”? when this difference is to be 
deducted out of a small fraction of a half knot of 
the slow end of the course. We submit that it should 
be borne in mind that it is not incumbent upon the 
appellee to prove these exact locations in the water 
and in the fog, and if the appellant is without the 
means of accurately contradicting the evidence of 
the appellee, that is no fault of ours, amd 


certainly furnishes no basis for hypothetical dis- 
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putes and more especially for any distortion of the 
actual facts, which he does seek to produce. Un- 
doubtedly Captain Penfield’s evidence of where he 
was after he left Duwamish Head was based upon 
the time and the speed which the ‘*Indianapolis”’ 
made and no amount of argument can distort these 
into a statement that he plumbed his location in the 


water by anything else than his course and his speed. 


The witness Evans was also given an opportun- 
ity to illustrate his very expert knowledge in ex- 
plaining how the sharp iron stem of the ‘‘ Indian- 
apolis’’ failed to penetrate the hull of a light wood- 
en vessel like the ‘‘Kitsap’’ when the ‘‘Indianap- 
olis” was rushing upon her at high speed, until af- 
ter the stem had slipped along the hull of the 
‘‘Kitsap’’ two feet. This explanation is on a par 
with the rest of his evidence and simply shows that 
he is such a blind partisan as to attempt to justifv 
any desired assumption without rhyme or reason. 
This fact is not open to dispute, nor is the fact that 
the stem of the ‘‘Indianapolis’’ and the plating on 
her port side were bent to port, although she was 
a strong iron ship. Counsel on page 33 of his brief 
seems to have forgotten that four witnesses testi- 
fied positively to the fact which he there supposes 
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that we produced no witnesses to sustain. No bet- 
ter illustration of the futility of appellant’s argu- 
ment could possibly be hoped for than the case he 
cites of Brooks against D. W. Lennox, 4 Fed., Case 


Number 1952. 


Coming now to the statement on page thirty- 
eight of appellant’s brief, that Captain Penfield tes- 
tified that the deviation in the compass of the ‘‘In- 
dianapolis’’ was one-quarter point easterly; and that 
he steers his course by the compass N.E. by EH. 4 
EB. to make the course N.E. by E. % E. magnetic. 
It ig a matter of common knowledge that all com- 
passes have a deviation, and Mr. Evans the expert 
made no attempt to deny it. But counsel asks on 
page thirty-eight and thirty-nine of his brief why 
Captain Penfield had not swung his compass in de- 


termining this course. 


The futility of this question should occur to 
anyone in case of the master of a ship who for 
four vears has steered this course several times a 
day. The very doing of this was the accomplish- 
ment of the same purpose which would be involy- 
in swinging the compass every time he steered the 
course. It is true that he testified that he ran by 


his compass in clear weather, but he did not say 
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that he steered his ship N.E. by E. 1% E. Compass 
in clear weather; in fact would the court expect a 
witness of any intelligence at all who was capable 
of being a master of the ‘‘Indianapolis”’ to steer 
across the bay in clear weather with his eyes on the 
compass and without looking ahead; and in order 
to meet counsel’s argument steer a course which 
would take him away south of his destination and 
then finding that it landed him south of his desired 
landing, to go on repeating it. To make such a sug- 
gestion is to answer it. We must assume a reason- 
able degree of ordinary common intelligence in any 
ship master who can look straight ahead. If this 
were a new course or the first time he tried it, it 
might possibly argue that he would steer directly 
out of the course which would take him to the des- 
tination he wanted, but we hardly believe counsel 
will seriously expect the court to believe that he 
would do it habitually or that the evidence in the 
ease could be construed into any such fantastical 
proposition. We desire to call attention to the in- 
consistency of the appellant’s position in its brief 
with reference to the distinction of sounds in a fog. 
Counsel takes both sides of the question. If it suits 
his purpose the witness is held to strict account- 


ibility with reference to the sounds in a fog. If it 
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eomes to a question of two of his witnesses contra- 
dicting each other as to the sounds heard off the 
docks, one saying southwest and the other north- 
west, he explains them naturally by saying that 
sounds are deceptive in a fog. We think that hu- 
man experience justifies the latter statement and 
we contend that as in the case of the witness Jacobs 
when counsel proposes to hold him to accountability 
as to a fine degree of distinction between one point 
and two points, that he carries criticism to a pot 


bevond reason. (R. p. 49). 


RUE SLA TEEN 


Counsel for appellant in this case in his en- 
deavor to fix the whole responsibility for the col- 
lision upon the ‘‘Indianapolis’’ has overlooked one 
of the Rules governing steamships in a fog, and its 
plain application to the facts in this case, and has. 
failed to cite to the court the case of the ‘‘ Beaver”’ 
‘*Selja’’ recently decided by the United States Dis- 
trict Court for the Northern District of California, 
which, while, of course, not controlling upon this 
court, is a valuable contribution to the lst of de- 
cisions establishing the principles which should he 
applied. Its application is apparent from the read- 


ing of the rule, which is found in Volume Two, 
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Federal Statutes Annotated, page 178, and which 
became a part of the law in its present form under 
the act of June 7th, 1897, Thirty Statutes at Large, 
Dist ono, 


‘‘A steam vessel hearing, apparently forward of 
her beam, the fog signal of a vessel the position of 
which is not ascertained, shall, so far as the cir- 
cumstances of the case admit, stop her engines and 
navigate with caution until the danger of collision 
is over.’’ 

With reference to its application to the ‘‘Kit- 
sap,’’ the master of the ‘‘ Kitsap’’ testified in answer 
to the question: ‘‘What, if anvthing, did you do 
with the ‘‘Kitsap’’ after you heard the ‘‘Indian- 
apolis’’’ fog whistles?’”’ ‘‘After we heard about 
three whistles we stopped,’’ (R. p. 30) the mate of 


the Kitsap testified. 


‘‘When did you first hear the ‘‘Indianap- 
lis’ winisile ?”” 


A. ‘‘I first heard her whistle after I came for- 
word and asked the captain if we were on the course 
yet.” 

. ‘Where did you hear these whistles, what 
direction ?”’ 

A. ‘‘I heard them on the port bow.”’ 


Q. ‘‘How did they sound, were they close to 
you?”’ 


A. ‘*Well, the first one or two was pretty well 
off, but they were getting closer right along.’’ 
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bow ?”’ 
fea Iwo points.” 
And later as follows: 


“What was done after you heard the ‘In- 
dianapolis’ whistles?”’ 


A. “I said to Captain Hanson, did you hear 
the ‘Indianapolis’ blowing ?”’ 


Q. ‘Did he say anything?” 


A. ‘He says yes, I hear her, something like 
Ulta” 


‘69 ahead and state what is the next thing 
that occurred there ?’’ 


A. ‘Well then, I heard another whistle. I Says, 
she is getting closer, you better stop her, eaptain.”’ 


Q. “What did he do, if anything?” 
Pee ‘lie stopped her.”’ (R. p. 70). 


From the evidence, it appears certain that the 
suggestion of the court in the ‘Beaver’’- Sela | 
case was the practical suggestion in the mind of the 
mate, and that it should have been acted upon, even 
if there had been no previous negligence on the part 


of the ‘‘ Kitsap.” 


Appellant will doubtless come back with the 
yery natural argument that the same principle ap- 
plied to the ‘‘Indianapolis.’’ The difference between 
the two is this, that the Master of the ‘‘ Indianapolis”’, 


Oe 
although he did not stop his engines when he first 
heard the whistle of the ‘‘Kitsap”’ aecording to his 
evidence was not at that time within the meaning of 
the rule as illustrated in the opinion of Judge Bean 
in the “Beaver’’-““Selja” case, or wathin anyeeam 


interpretation of the rule. 


In other words the language of the rule ‘‘the 
fog signal of the vessel, the position of which ts not 
ascertamed’’ does not apply if the Master of the 
‘‘{ndianapolis”’ at that time not only ascertained her 
position, but ascertained it correctly and ascertained 
that it was proceeding at a distance and on a course, 
which if maintained, would have passed her far south 
of the ‘Indianapolis’? when the ‘Indianapolis’ 
reached the crossing point. (R. p. 156). It was only 
when he heard the whistle of the‘‘Kitsap”’ on his star- 
board bow and ascertained that she had altered her 
course and was coming toward the ‘‘Indianapolis”’ 
that the application of the rule in question applied 
to the *‘ Indianapolis’’; and at that time she complied 
with the rule. 


The appellee has no fault to find with the opin- 
ions of the various court’s citations, which are found 
upon pages 97, 58, 59 and 60 of the appellant’s brief, 
as they are undoubtedly well established principles 


63 


of law and more particularly as they are of a general 
nature and apply to the contentions of the appellee 
as well as to the appellant. 

We think the decision of this case rests almost 
entirely upon the one or two questions of fact in- 
volved in the disputed evidence; and that the argu- 
ments of appellant as for instance at the bottom of 
page 109 and the top of page 110 of his brief amount 
simply to begging the question. 

Most certainly if the court finds as a fact that 
the ‘“‘Indianapolis’’ was ‘‘grossly at fault’’ the cita- 
tion of authority by us would certainly fail to relieve 
us of the penalty for our conduct. But it would not 
relieve the appellant of his fault and his share in the 
penalty. ‘The statement following, however, that 
we will not seriously contend to the contrary is 
equivalent to saying that we will not defend the case. 
We might just as seriously assert our position which 
is, that the Kitsap was grossly at fault, and say that 
we do not think the appellant will contend to the 
contrary. 

We do, however, desire to call the court’s atten- 
tion to the fact that what is known as the crossing 
rule, and upon the basis of which the appellant con- 
tends that we violated the Rules of the Road, will 


eyes ae 
not apply in a fog. 


64 


The Grenadier vs. August Korff, T4 Fed. 974. 
In that Mr. Justice Butler uses the following 
language: 


“What occurred before the signals were heard 
respecting the speed and navigation of the respective 
vessels 1s not deemed important. At this time each 
was enveloped in fog, so dense that the other could 
not be seen, nor her location or course be ascertained 
from the signals heard. They might be near to- 
gether or far apart; their courses might be crossing, 
or opposite, or otherwise. Nething could be deter- 
mined by sight, and sound was unreliable—likely to 


be obstructed or deflected, and calculated to mislead. 
% * * 28 


‘The sixteenth clearly contemplates navigation 
under ordinary circumstances, where the vessels can 
see each other and thus ascertain their respective 
courses. Its application is impossible where the ves- 
sels are enveloped in dense fog, unable to see each 
other or to ascertain their respective locations and 
hearings.”’ 


The reference here is, of course, to the rules as 
numbered at that time. 

Indeed, there would seem to be no escape from 
this as a common sense, and therefore necessary con- 


elusion. 


If, however, counsel desires to seriously stand 
upon this position, it seems as if the appellee is en- 
titled to insist that the ‘‘Kitsap’’ only acquired the 
advantage of the crossing rule, as against the ‘‘In- 


dianapolhs’”’ by violating that rule herself and un- 
Vv aD) 
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doubtedly the officers of the ‘‘Indianapolis’’ who 
heard her whistles on her port bow had a right to 
assume that although she was violating the rules of 
the road as to any steamers bound to the Seattle 
docks, still she was apparently far enough away and 
proceeding upon a course which if she maintained, 


it would avoid a collision. 


What we have said with reference to the general 
nature of citations applies also to the cases cited pon 
pages 111 and 112 of appellant’s brief. If the ‘‘In- 
dianapolis’’ should have heen under eommand, shall 
not the same be said of the ‘‘Kitsap’’?. Does not the 
citation for instance of the City of New York. 147 
United States, 72, apply just as much to the “ Kit- 
sap’? in running down the water front already in a 
fog, as it does to the “Indianapolis” proceeding 
toward the waterfront as first in clear weather and 
afterwards in thickening weather, and as appellee 
contends, slowing her speed as she approached the 


denser condition. 


To answer the argument on pages 113 and 115 
of appellant’s brief, which is simply a reiteration of 
the argument previously made by him, would of 
eourse involve a reiteration by us with reference 
thereto. The statement of all of this matter illus- 
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trates the fact that the appellant is so far committed 
to his side of this case as to make it impossible that he 
should fairly consider the contention of the appellee; 
and the appellee is content in so far as the merit of 
the case is concerned to rest the decision thereof upon 
the facts which present themselves from physical 
evidence and which do not depend upon the contra- 
dictory opinions of witnesses upon the deck of other 
ships. 


Nothing which the appellant has said has tended 
to move the ‘‘Kitsap’’ one foot from the spot where 
she was found. Nothing has tended to dispute the 
evidence of the witnesses who saw her pass south of 
the Colman Dock; nothing has tended to dispute the 
forced admission of her master that he proceeded 
approximately one minute on his course in a north- 
westerly direction to the point of collision from a 
point somewhere south thereof; nothing of a tangi- 
ble character has tended to show that any witness 
who saw the ‘‘Kitsap’’ and observed her movements 
knew what course she did steer from any of the ob- 
servations or physical evidences upon which an ac- 
curate human judgment could be based. The fact 
that she steered one course in open weather on one 
day does not in our opinion tend to prove with the 


slightest weight what course she steered some other 
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day in a fog from a different point, and from a dif- 
ferent angle of departure at an unknown degree of 
helm; at a speed which was confessedly raised by the 
engineer in obedience to a disputed order from the 


wheel house. 


And this is the sum and substance of the evidence 


of all on board the Kitsap. 


DAMAGES. 


Tt is under this head that the appellee feels most 
strongly inclined to resist the contention of the ap- 
pellant. We subscribe fully to the statement ‘That 
restitution for the loss sustained and no more is the 
rule for determining the amount of damages in case 
of partial loss.”” The position which the appellant 
takes in this case, however, is not the restitution for 
loss sustained and no more. It is stipulated in this 
record that the net earnings of the Kitsap were 
$50.00 per day. It is a part of the record in this 


ease that the appellant was the owner of a spare hoat. 


We cheerfully concede the law as stated by this 
court in the State of California, 54 Federal, 404, 
with reference to the employment of a spare boat; 


and here also the appellant is met by the facts. 
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He stipulates this loss was the loss of what the 
Kitsap earned, fifty dollars per day; he attempts to 
say that the charter value of his spare boat is twice 
that sum, without, however, establishing that there 
is any market charter value for such a boat or any 
boat in the port of Seattle; he overlooks the follow- 
ing language at page 407 in the case cited, to-wit: 
‘‘And it is our opinion that the value of the use of 
the injured vessel during the time of actual neces- 
sary detention is the proper measure of the amount 
to be allowed.’’ The evidence in this case showed 
that there was no market charter value of the spare 
boat ‘“‘Hyak’’. She had been under charter to the 
appellee a year previous, but she had no charter at 
the time in question; she had none offered or ayail- 
able during any of the time in question. 


In this connection the Supreme Court of the 
United States in in the case of The Conqueror, 166 
United States, Page 110; 41 L. ed., at page 944, uses 
the following language: 


‘That the loss of profits or of the use of a vessel 
pending repairs, or other detention, arising from a 
collision, or other maritime tort, ‘and commonly 
spoken of as demurrage, is a proper element of dam- 
age, is too well settled both in England and America 
to be open to question. It is equally well settled, 
however, that demurrage will only be allowed w hen 
profits have actually been, or may be reasonably sup- 
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posed to have heen, lost, and the amount of such 
profits is proved with reasonable certainty. In one 
of the earliest English cases upon this subject (The 
Clarence, 3 W. Rob. Adm. 283), it was said by Dr. 
Lushington that ‘in order to entitle a party to be 
indemnified for what is termed in this court a conse- 
quential loss, being for the detention of his vessel, 
two things are absolutely necessary—actual loss, and 
reasonable proof of the amount’. * * *” 


And at page 945 further says: 


“The difficulty is in determining when the ves- 
sel has lost profits and the amount thereof. The best 
evidence of damage suffered by detention is the sium 
for which vessels of the same size and class can be 
chartered in the market. Obviously, however, this 
eriterion cannot be often applied, as it is only in 
the larger ports that there can he said to be a market 
price for the use of vessels, particularly if there he 
any peculiarity in their construction which limits 
their employment to a single purpose. 


Tn the absence of such market value, the value 
of her use to her owner in the business in which she 
was engaged at the time of the collision is a proper 
basis for estimating damages for detention, and the 
books of the owner showing her earnings about the 
time of her collision are competent evidence of her 
probable earnings during the time of her detention. 
The Mayflower, Brown, Adm. 376; The Transit, 4 
Ben. 138; the Emilie, 4 Ben. 235.”’ 


The only fair basis of loss to the appellant in 
this case is the loss which we caused him to suffer, 
if we are the party in fault. He was making fifty 
dollars per day with the Kitsap. During one hun- 
dred and thirty-nine days he was deprived of this 
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profit. (We say he was deprived of it, when as a 
matter of fact he was not deprived of anything be- 
cause he used a boat which was idle and which was 
without charter, and thereby avoided the loss). The 
court, however, says, and we think justly, that if 
he furnishes another vessel, which does the work 
that we shall not be allowed to take advantage of his 


forehandedness in this particular. 


But what does the appellant desire to do? He 
desires to make us pay him a profit of One Hundred 
per cent. out of this accident. He says you have lost 
my boat; I was making Fifty Dollars a day with 
her; I have a boat which will take her place and 
which will earn me Fifty Dollars a day, and J will 
ask you to pay me twice as much money as I would 


have made if this accident had not occurred. 


The insistence by the appellaut upon this un- 
conscionable and, we think, outrageous demand has 
prompted the appellee to stand strictly upon our 
technical legal rights with reference to another item 
of damage claimed by the appellant. It is nowhere 
shown in this record that the appellant, or any per- 
son, or corporation a party to this record, or even 
named, or known has been put to any loss or damage 


in the matter of salving the ‘‘Kitsap”’ and we dispute 
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the right of the appellant to recover for the salvage 
item upon the ground that there is no proof of in- 
terest in the appellant or in anyone for raising and 
salving her. 

We have no desire to split hairs for the principle 
of subrogation as between owner and underwriter, 
but we respectfully maintain that those principles 
are not invoked by the facts or the record in this case. 
The fact that S. B. Gibbs, represented some under- 
writers, (who they are; what their insurance was; 
whether they were actual underwriters and for how 
much, being entirely absent from the record) we 
maintain cuts no figure, nor do we agree that if a 
volunteer sees fit to raise a sunken ship and return 
her to the owner and does it gratuitously that there- 
by the owner ipse facto can recover from one who 
vas responsible for sinking her. If he shows that 
the salvor does it and claim salvage, undoubtedly a 


different case is made. 


The trouble with appellant’s contention is that 
he desires the court to supply by inference, evidence 
which is missing, and we most respectfully submit 
that in want of any evidence in support of actual 
damage to the owner or of subrogation, tiaienne Le 
covery allowed by the court below for the salvage 


item was erroneous. 
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In conclusion we submit that the evidence in 
this case overwhelmingly shows that the ‘‘Kitsap’’ 
was fully and clearly responsible for all of the loss 
and damage which occurred and that the appellee is 
entitled to recover its full damage and loss from the 
appellant as prayed for in the court below and as 
respectfully submitted to this court; and that in any 
event the appellee is entitled to be relieved upon the 
ease made from any contribution to the so-called 


salvage expense. 
Respectfully submitted, 


IRA BRONSON, 
Attorney for Appellee. 
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